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Jihe Role ofithe Audit. Committee
inthe US

State Law | Duty of Care — Audit committees help to
ensure that the members of the Board of

Directors satisfy their duties of care with
respect to the adequacy of the company’s

financial reporting processes. Audit
committees also help the Board by
overseeing the conduct and performance of
management with respect to the preparation
of the company’s financial statements and
financial disclosures.
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Tihe Role ofithe Audit: Committee

inthe US

NYSE requires audit committees

AMEX and Nasdaq require audit committees

1998-99

Blue Ribbon Committee —in 1998, in response to
concerns expressed by SEC Chairman Arthur Levitt
about adequacy of independent director oversight,
NYSE and NASD sponsor Blue Ribbon Committee on
Improving the Effectiveness of Corporate Audit

Committees; report issued February 1999
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ﬂ* E Tihe Role of the Audit Committee
p— TN inthe US

“In its oversight capacity, the audit committee is neither intended nor
equipped to guarantee with certainty to the full Board and shareholders
the accuracy and quality of a company’s financial statements and
accounting practices. Proper financial reporting, accounting, and audit
functions are collaborative efforts conducted by fulltime professionals
dedicated to these purposes. The audit committee, as the first among
equals, oversees the work of the other actors in the financial reporting
process - management, including the internal auditor, and the outside
auditors - to endorse the processes and safeguards employed by each.
In particular, the audit committee should encourage procedures that
promote accountability among these players, ensuring that management
properly develops and adheres to a sound system of internal control,
that the internal auditor objectively assesses management’s accounting
practices and internal controls, and that the outside auditors, through
their own review, assess management and the internal auditor’s
practices.”
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ﬂ* E Tihe Role of the Audit Committee
p— TN inthe US

Late 1999 SEC, NYSE, AMEX and Nasdaq adopt new audit
committee rules — audit committee of >3 independent
directors, formal audit committee charter, financial
literacy + one member with financial expertise

2001-02 Enron, Worldcom scandals

Sarbanes-Oxley Act
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Principal Eunctions of the

Audit Committee under, US Law:
F

o
¢ monitor the periodic reviews of the accounting and
financial reporting processes and systems of internal
control that are conducted by the company’s
independent auditors, financial and senior
management and internal auditing department (if the
company has one)

-

¢ review and evaluate the independence and
performance of the company’s independent auditors
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Principal Eunctions of the
Audit Committee under US Law:

© U
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- yaip Rule 10A-3(b)(2) .t nniyY

The audit committee of each listed issuer, In its capacity as a
committee of the board of directors, must be directly
responsible for the appointment, compensation, retention and
oversight of the work of any registered public accounting
firm engaged (including resolution of disagreements between
management and the auditor regarding financial reporting)
for the purpose of preparing or issuing an audit report or
performing other audit, review or attest services for the listed
Issuer, and each such registered public accounting firm must
report directly to the audit committee.
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Exemptions for Eoreign Private Issuer,

®Form 10-K

¢ Proxy statement
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R || Audit;Committee -

“1: Potential Liability

Standard of liability -

¢ generally different for outside directors because they
have less access to information and exercise less
control

% higher standard of conduct for members of audit
committee than other directors, given responsibilities
and access to information?
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Audit: Committee -
Potential Liability

Standard of liability —

% Enron, Worldcom - outside directors make out-of-
pocket contributions to settlements

¢ December 2005 statement by Peter Bresnan, Deputy
Director of SEC’s Enforcement Division: SEC intends
to bring more actions against outside directors and
other “gatekeepers”
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Audit Committee -
Potential Liability

4 but compare statement just one month earlier by SEC
Commissioner Roel Campos:

“[W]e look very carefully at what [independent directors] do.
To date, the SEC has not brought an enforcement action
unless independent directors have been involved in very
active, fraudulent activities or they totally missed very
obvious red flags that were essentially in their face. | think
aggressively go after directors only where there is a clear
the SEC historically and even today IS going to violation of
their fiduciary duties to investors.”
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Empirical evidence —
SEC actionsiagainst audit committee

¢ empirical evidence — SEC actions against audit committee
members since late 1990s (less than a dozen!) have
generally not targeted them specifically as committee
members, and have involved egregious behavior

= directors knowingly engaged in improper revenue recognition,
and audit committee chairman signed a false audit
confirmation letter designed to conceal fraudulent accounting
practices

audit committee approved consolidation of subsidiary’s
financial despite knowing that control had been lost

knowing over-valuation \
insider trading < —
pl‘ Y
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SEC actionsiagainst
audit committee

¢ February 2009 statement by Mary L. Schapiro, new
Chairwoman of SEC: reinvigorate the SEC,
strengthen enforcement programs

¢ February 19, 2009 — SEC names Robert Khuzami,

former federal prosecutor who was chief of the
securities and commodities fraud task force in

Manhattan, director of the S.E.C.’s Division of
Enforcement
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Sensitivity to SEC “Hot Issues”

Enhancing Transparency in Financial Disclosure

4 The Division of Corporation Finance asked financial institutions to
provide additional disclosure regarding off-balance sheet
arrangements and the application of fair value to financial
instruments. The Division also sent letters to public companies in
December 2007and March 2008 identifying disclosure issues relating
to fair value measurements and off-balance sheet arrangements.

The Office of Chief Accountant in coordination with FASB staff
issued additional guidance to clarify issues regarding fair value
accounting, commenced a Congressionally mandated study of fair
value accounting, and held a public roundtable on the topic.

Continues to look at lessons from the credit crisis and determine
ways to give investors more transparent, useful, and timely
information.
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Private Actions

% trend of increasing targeting of audit committee
members

= since 2001, more than a dozen large cases (class
actions or derivative cases) targeting audit committee
members

= most accused the audit committee members of allowing
the issuance of false or misleading financial statements
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Private Actions

4 still insignificant overall, especially given the enormous
number of restatements and the heightened duties of audit
committee members under SOX

¢ will be interesting to see what happens in light of recent
market developments and impairment issues

¢ Debevoise & Plimpton, an international law firm that served as
advisers to the Audit Committee of Siemens AG after the
discovery of widespread corruption at the German engineering
group, has just launched an International Corporate
Investigations and Defense practice
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Private Actions

% In re Citigroup Inc. Shareholder Derivative Litigation,
Delaware Chancery Court case decided February 24, 2009
(against directors, not just audit committee members) -
dismissed all but one of the claims in a derivative suit, in
which shareholders alleged that Citigroup officers and
directors failed to “monitor and manage” the risks of the
subprime lending market, and failed to disclose Citi’s
exposure to subprime debt. “We must not let our desire to
blame someone for our losses make us lose sight of the
purpose of our law. The discretion granted directors and
managers allows them to maximize shareholder value in
the long term by taking risks without the debilitating fear
that they will be held personally liable if the company
experiences losses.”
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US Law Appendix

o

Section 10A(m) of the Securities Exchange Act of 1934, as
amended [SOX Section 301]

Rule 10A-3 under the Exchange Act -

- Listing Standards Relating to Audit Committees
NYSE, AMEX and Nasdaq Rules [omitted]

Item 401(i) of Regulation S-K

Revisions to items 7 and 22 of Schedule 14A [omitted]

NNNY% .nnion NIY' ¥ IN 0'I0n DTX 7W NIA'017 0NN MINAN 12'KI 77D '9IN 722 NIn AT Jnona 71700 yT'nn L= B T By | TR
2T NI'NY Y'wn'y IN IN7AR DI'7 2T 0N AT yTNY )27 nany 7D 'K, (1220 TVINAL 2'1TA YT 7907 12'¥NnXN

I I I I I NASCHITZ ERANDES
CTRIMMN 2¥NN 7Y N'TI0 NPT INRT7 NYIRD N'WINPNA NXY K77 DT VTN 0'01 7Y 71y97 'R .T'mya



Samples ofi Audit Committee Charters

- Microsoft Corporation
- Check Point Software Technologies Ltd.
= Teva Pharmaceutical Industries Ltd.

Chieck Point

e

TEVA PHARMACEUTICAL

IMEHJSTRIES LT,
We Secure the Intemet.

% Audit Committee Best Practices
% AICPA Audit Committee Charter Matrix for
Not-for-Profits
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Presenter’'s Contact details

Aaron M. Lampert, Partner, Naschitz, Brandes & Co., Advocates
+972-3-623-5050
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